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November 17, 2004

VIA CERTIFIED MAIL, RETURN RECEIPT REQUESTED
#7003 2260 0001 1375 7846 AND REGULAR U.S. MAIL

Ms. Diane Hill-Scott '
P.0O. Box 501586 ,’/
Marathon, Florida 33050 Q

Re:  Randy Acevedo, Superintendent of Schools formerly John Pager,

Superintendent of Schools, Petitioner v. Diane Hill- Scott, Respondent,
before the Monroe County School Board, Monroe County, Florida

(DOAH Case No. 04-2060) R E - C L5

NOTICE OF RENDITION OF FINAL ORDER AND NOTICE OF JUDICIAL REVIEW

Dear Ms. Hill-Scott:

Enclosed please find a copy of the Final Agency Order of Schobl'Board of MQFIIOE..: _

 County, Tendered on-November 16, 2004, in &onsicction with the above-referenced matter. In

accordance with § 120.569(1), Fla. Stat., please be advised that judicial review of this order is
available under § 120.68, Fla. Stat.. Please also be advised that the following review is available,
the following procedure for obtaining such judicial review, and the following time limits apply.
Section 120.68 provides, in relevant part:

(1) A party who is adversely affected by final agency action is entitled to
judicial review. A preliminary, procedural, or intermediate order of the
agency or of an administrative law judge of the Division of Administrative
Hearings is immediately reviewable if review of the final agency decision
would not provide an adequate remedy.

(2)(a) Judicial review shall be sought in the appellate district where the agency
mamtains its headquarters or where a party resides or as otherwise
provided by law. All proceedings shall be instituted by filing a notice of
appeal or petition for review in accordance with the Florida Rules of
Appellate Procedure within 30 days after the rendition of the order being
appealed. ...
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(4)

(3)

A copy of § 120.68, Fla. Stat., which specifies in fuller detail the judicial review avallable, is also
enclosed. In addition, please note that you will have to pay any filing fees and comply with any
other requirements of any appellate court and you should file any notice or petition with the clerk
(admmistrative assistant) to the Monroe County School Board, Ms. Dori Collins. You are further
referred to the Florida Rules of Appellate Procedure, which specify the requirements for filing a

The filing of the petition does not itself stay enforcement of the agency
decision, but if the agency decision has the effect of suspending or
revoking a license, supersedeas shall be granted as a matter of right upon
such conditions as are reasonable, unless the court, upon petition of the
agency, determines that a supersedeas would constitute a probable danger
to the health, safety, or welfare of the state. The agency also may grant a
stay upon appropriate terms, but, whether or not the action has the effect of
suspending or revoking a license, a petition to the agency for a stay is not a
prerequisite to a petition to the court for supersedeas. In any event the
court shall specify the conditions, if any, upon which the stay or
supersedeas 1s granted.

Judicial review of any agency action shall be confined to the record
transmitted and any additions made thereto in accordance with paragraph

(7)(2).

The record for judicial review shall be compiled in accordance with the
Florida Rules of Appellate Procedure.

notice of appeal or petition for review.

DJH:dh

Encls. (11/16/04 Fmal Agency Order and § 120.68, Fla. Stat.)

cc! Mr. Randy Acevedo, Superintendent of Monroe County Schools (wlencls.)
Daniel J. Woodring, Esq., DOAH General Counsel (w/encis.)
Clerk of the Division of Administrative Hearings (w/encls.)
Ms. Cheryl Allen, Monroe County Schools (w/encls.)
Ms. Dori Collins (w/o encls.)
Dirk M. Smits, Esq. {w/0 encls.)
Scott Siverson, Esq. (w/encls.)
Scott C. Black, Esq. (w/encls.)
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West's F.S.A. § 120.68

West's Florida Statutes Annotated Currentness
Titie, X. Pubtic Officers, Employees and Records

""120 68. Judlmal review

(1) A party who is adversely affected by final agency action Is entitled to judicial review. A
preiiminary, procedural, or intermediate order of the agency or of an administrative law judge of tha
Division of Administrative Hearings is immediately reviewabie if review of the final agency decision
would not provide an adequate remedy.

(2)(2) Judicial review shall be sought in the appellate district where the agency maintains its
headquarters or where a party resides or as otherwise provided by law. All proceedings shall be
instituted by filing a notice of appeal or petition for review in accordance with the Florida Rules of
Appellate Procedure within 30 days after the rendition of the order being appealed. If the appeal is of
an order rendered in a proceeding inftiated under 5. 120,56, the agency whose rule is being
challenged shall transmit a copy of the ngtice of appeal to the committee.

(b) When proceedings under this chapter are consclidated for final hearing and the parties fo the
consolidated proceeding seek review of final or interlocutory orders in more than one district court of
appeal, the courts of appeal are authorized to transfer and consolidate the review proceedings. The
court may transfer such appellate proceedings on its own moticn, upon motion of a party to one of
the appe late proceedings, or by stipulation of the parties to the appellate proceedings. In
determining whether to transfer a proceeding, the court may consider such factors as the
interrelationship of the parties and the proceedings, the desirability of avoiding inconsistent results in
related matters, judicial economy, and the burden on the parties of reproducing the record for use in
multiple appellate courts,

(3) The Tling"of the petition does not itself stay enforcement of the agency decision, but if the agency

decision has the effect of suspending or revoking a license, supersedeas shall be granted as a matter
of right Upon such conditions as are reasonable, unless the court, upon petition of the agency,
determinzs that a supersedeas would constitute a probable danger to the health, safety, or welfare of
the state. The agency also may grant a stay upon appropriate terms, but, whether or not the action
has the effect of suspending or revoking a license, a petition to the agency for a stay is not a
prereguisite to a petition to the court for supersedeas. In any event the court shall specn‘y the
conditions, if any, upon whlch the stay or supersedeas is granted.

(4} Judicial review of any agency action shall be confined to the record transmitted and any additions
made thereto in accordance with paragraph (7)(a}.

(5) The record for judicial review shall be ccmpiled in accordance with the Florida Rules of Appellate
Procedure.

(6)(a) The reviewing court's decision may be mandatory, prohibitory, or declaratory in form, and it
shall provide whatever relief is appropriate irrespective of the original form of the petition. The court
may:

1. Order agency action required by iaw; order agency exercise of discretion when required by law; st
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aside agency action; remand the case for further agency proceedings; or decide the rights, priviieges,
obligations, requirements, or procedures at issue between the parties; and

2. Order such ancillary relief as the court finds necessary to redress the effects of official action
wrongfully taken or withheld,

(b) If the court sets aside agency action or remands the case to the agency for further proceedings, it
may make such interlocutory order as the court finds necessary to preserve the interests of any party
and the public pending further proceedings or agency action.

(7) The court shall remand a case to the agency for further proceedings consistent with the court's
decision or set aside agency action, as appropriate, when it finds that:

(a) There has been no hearing prior to agency action and the reviewing court finds that the validity of
the action depends upon disputed facts;

(b) The agency’s action depends on any finding of fact that is not supported by competent,
substantial evidence in the record of a hearing conducted bursuant to s5. 120,569 and 120.57:
however, the court shall not substitute its judgment for that of the agency as to the weight of the
evidence on any disputed finding of fact;

{c) The fairness of the proéeedings or the correctness of the action may have been impaired by a
material error in procedure or a failure to follow prescribed procedure;

(d) The agency has erronsously interpreted a provision of law and a correct interpretation compels a
particular action; or : : o

{e} The agency's exercise of discretion was:

1. Outside the range of discretion delegated to the agency by law;

2. Inconsistent with agency rule;

3. Inconsistent with officially stated agency policy or a prior agency practice, if deviation therefrom is
not explained by the agency; or

4. Otherwise in violation of a constitutional or statutory provision;
but the court shall not substitute its judgment for that of the agency dn an issue of discretion.

(8) Unless the court finds a ground for setting aside, modifying, remanding, or ordering agency actior
or anciliary relief under a specified provision of this section, it shall affirm the agency's action,
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{9) No petition challenging an agency rule as an invalid exercise of delegated lecislative authority
shall oe instituted pursuant to this section, except to review an order entered pursuant to a
proceeding under s. 120.56 or an agency's findings of immediate danger, necessity, and procedural
fairness osrerequisite to the adoption of an emeargency rule pursuant to s. 120.54(4), unless the sole
issue presented by the petition is the constitutionality of a rule and there are no disputed issues of
fact.

(10) If an administrative law judge's final order depends on any fact found by the administrative faw
judge, the court shall not substitute its judgment for that of the administrative law judge as to the
weight o the evidence on any disputed finding of fact. The court shall, however, set aside the final
order of the administrative law judge or remand the case to the administrative law judge, if it finds
that the final order depends on any finding of fact that is not supported by competent substantial
evidence in the record of the proceeding.

CREDIT(S)

Amended by Laws 1996, ¢, 96-159, § 35, eff, Oct. 1, 1996, Laws 1997, ¢, 97-176, § 15, eff. May 39,
1997; Laws 2003, c. 2003-94, & 8, eff. June 4, 2003.

HISTORICAL AND STATUTORY NOTES

Derivation:
Laws 1992, ¢, 92-166, § 10,
Laws 1981, ¢, 91-30, § 6.
Laws 1990, c.90-302, § 36.
Laws 1987, c. 87-385, § 7.

Laws 1984, c. 84-173, § 4.
Laws 1978, c. 78-425, § 11,
Laws 1977, c. 77-174, § 1,
Laws 1977, c. 77-104, § 38.

i LAWS 1976,.C-76-131,-8. 13 - - e
Laws 1974, ¢, 74-310, § 1.

Amendmeant Notes:

Laws 1976, c. 76-131, amending subsec. (3), inserted the words following "enforcement of the
agency dsacision” in the first sentence and following "upon appropriate terms" in the second sentence,

Laws 1977, c. 77-104, a reviser's bill corrected a statute reference.

Laws 1977, c. 77-174, a reviser’s bill, amended this section to refi'ectrla'nguage editorially inserted or
substituted in the interest of clarity by the division of statutory revision and indexing.

Laws 1878, c. 78-425, interpolated the second sentence of subsec. (1); and, in subsec. {3), rewrote
the second sentence which prior thereto provided merely that the agency or reviewing court could
grant a stay, and inserted ", if any," in the third sentence.

Laws 1984, c. 8B4-173, § 4, in subsec. (1), inserted "including any order of a hearing officer” in the
third sentence; and in subsec. {12}, divided par. (b) into pars. (b} and (c), inserted "inconsistent
with" in par. {c), and redesignated former par. (c) as par. {d).

Laws 1987, c. 87-385, § 7, eff. October 1, 1987, interpolated the second santence of subsec. (2).

Laws 1990, ¢. 90-302, § 36, eff. Oct. 1, 1990, reenacted subsec. (8) without change to incorporate

T bdmm o £t 2™y oo 21 t
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amendrrent to § 120.53 in references thereto.
Laws 1930, c. 90-302, § 37, provides:

"This act shall take effect upon becoming a law, except that section 36 of this act shall take effect
October 1, 1950, and shail apply to invitations to bid or requests for preposals issued on or after that

date.”
Laws 1991, c. 91-30, § 6, in subsec. (3), designated par. {(a) and added par. {b).

Laws 1991, ¢, 91-191, § 1, amends provisions of Laws 1991, ¢. 91-30, §§ 11 and 12 which, as
amended, provide that ¢. 91-30 applies to actions instituted on or after March 1, 1992 and that the
legisiation affecting this section takes effect March 1, 1992,

Laws 1992, c. 92-166, § 10, eff. July 1, 1992, added subsec. (15) providing for judicial review of
certain petitions challenging the validity of rules.

Laws 1996, c. 96-159, § 35, eff. Oct. 1, 1996, rewrote this section, which formerly read:

"(1) A party whe is adversely affected by final agency action is entitied to judicial review. For
purposes of this section, a district school board whose decision is reviewed under the provisions of s.
231.36 and whase final action is modified by & superior administrative decision shall be a party
entitled to judicial review of the final action. A preliminary, procedural, or intermediate agency action
or ruling, including any order of a hearing officer, is immediately reviewable if review of the final
agency decision would not provide an adequate remedy.

"(2) Except in matters for which judicial review by the Supreme Court is provided by faw, all
proceedings for review shall be instituted by filing a petition in the district court of appeal in the
appellate district where the agency maintains its headquarters or where a party resides. If the appesl
is of an order rendered in a proceeding initiated under s. 120.54(4) or under s. 120.56, the agency
whose rule is being chalienged shal! transmit a copy of the notice of appeal to the committee. Review
proceedings shall be conducted in accordance with the Florida Rules of Appellate Procedure,

~"(3)(a} The-filing of the petition does not-itself stay enforcement -of the agency decision, but if the -
agency cecision has the effect of suspending or revoking a license, supersedeas shall be granted as a
matter of right upon such conditions as are reasonable, unless the court, upon petition of the agency,
determines that a supersedeas would constitute a probable danger to the health, safety, or weifare of
the state. The agency may also grant a stay upon appropriate terms, but, whether or not the action
has the effect of suspending or revoking a license, a petition to the agency for a stay is not a
prerequisite to a petition to the court for supersedeas. In any event, the order shall specify the
conditions, if any, upon which the stay or supersedeas is granted.

"(b) The filing of a petition appealing an order issued by a hearing officer under s. 120.53 5, whether
filed by the agency or any other party, does not stay enforcement of the hearing officer's order,
unless the court, upon petition of the agency or other party, determines that a stay is necessary to
avoid a probable danger to the public health, safety, or welfare. A stay order shall specify the
conditions, if any, upon which the stay is granted, :

"(4) Judiciai review of any agency action shall be confined to the record transmitted and any additions
made thereto in accordance with subsection (6).

"(5) The record for judicial review shail consist of the following:

(&) The agency's written document expressing the order, the statement of reasons therefor, if
issued, and the record under s. 120.57, if review of proceedings under that section is sought.

"(b) The agency's written document expressing the action, the statement of reasons therefor, if

B R T o1
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issued, and the materials considered by the agency under s, 120.54, if review is sought of
proceadings under that saction.

"(c) The agency's written document expressing the action, and other written documents identified by
the agency as having been considered by it before its action and used as a basis for its action, if
review is sought of proceedings under s, 120.56 or $, 120.565 or if there has been no proceeding

under s. 120.54 or s, 120.57,

"(6) When there has been no hearing prior to agency action and the reviewing court finds that the
validity of the action depends upon disputed facts, the court shall order the agency to conduct a
prompt, fact-finding proceeding under this act after having a reasonable opportunity to reconsider its
determination on the record of the proceedings.

. "(7) The reviewing court shall deal separately with disputed issues of agency procedure,
interpretazions of law, determinations of fact, or policy within the agency's exercise of delegated
discretion.

"(8) The court shall remand the case for further agency action if it finds that either the fairness of the
proceedings or the correctness of the action may have been impaired by @ material error in procedure

or a failure to follow prescribed procedure. Failure of any agency to comply with s. 120.53 shall ba
presumed to be a material error in procedure,

"{9) If the court finds that the agency has erroneously interpreted a provision of iaw and that a
correct interpretation comnpels a particular action, it shall:

"(a) Set aside or modify the agency action, or

"(b) Remand the case to the agency for further action under a correct interpretation of the provision
of law.

"(10) If the agency’s action depends on any fact found by the agency in a proceeding meeting the
reguirements of 5. 120.57 of the act, the court shall not substitute its judament for that of the agency

"(11) If the agency's action depends on facts determined pursuant to subsecticn {6), the court shail
set aside, modify, or order agency action if the facts compel a particular action as a matter of law, or
it may remand the case to the agency for further examination and action within the agency's
responsioility,

"(12) The court shall remand the case tc the agency if it finds the agency's exercise of discretion to
be:

"(a) Outside the range of discretion delegated to the agency by law;
"{b) Inconsistent with an agency ruie;

"(¢) Inconsistent with an officially stated agency policy or a prior agency practice, if deviation
therefrom is not explained by the agency; or

"(d) Otherwise in violation of a constitutional or statutory provision;
"but the court shall not substitute its judgment for that of the agency on an issue of discration,

"(13)(a) The reviewing court's decision may be mandatory, prohibitory, or declaratery in form; and it
shall provide whatever reljaf is appropriate irrespective of the original form of the petition. The coyrt

R i T T,
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may:

"1, Order agency action required by law, order agency exercise of discretion when reguired by law,
set aside agency action, remand the case for further agency proceadings, or decide the rights,
privileges, obligations, reguirements, or procedures at issue between the parties; and

"2. Order such anciilary relief as the court finds necessary to redress the effects of official action
wronafully taken or withheld,

"(b) I the court sets aside agency action or remands the case to the agency for further proceedings,
it may make such interlocutory order as the court finds necessary to preserve the interests of any
party and the public pending further proceedings or agency action.

"(14) Uniess the court finds a ground for setting aside, modifying, remanding, or ordering agency
action or ancillary relief under a specified provision of this section, it shal! affirm the agency's action.

"(15}) No petition challenging an agency rule as an invalid exercise of delegated legislative authority
.shall be instituted pursuant to this section, except to review an order entered pursuant to a
proceeding under 5. 120.54(4) or s, 120.56, unless the sole issue presented by tha petition is the
constitutionality of a rufe and there are no disputed issues of fact."

Laws 1997, ¢. 97-176, § 15, eff. May 30, 1997, rewrote subsec. (3), which formerly read:

"The filing of a notice or petition does not stay enforcement of the agency decision. The agency may
grant a stay upon appropriate terms, but a petition to the agency for a stay is not a prerequisite to a
petition to the court for supersedeas. Subject to the Florida Rules of Appellate Procedure, no stay or
supersedeas shall be in effect until the party seeking relief files a petition for stay and the agency or
court enters an order granting such relief. The order shall specify the conditions, if any, upon which
the stay or supersedeas is granted. Where the agency decision has the effect of suspending or
revaking a license, a stay shall be granted as a matter of right upon such conditions as are
reasonable, unless the agency demonstrates that a stay would constitute a probable danger to the
public health, safety, or welifare.”

_ Laws 2003, c. 2093..—%..5 8, rewrote subsec. (9), which formerly read:

"(9) No petition challenging an agency rule as an invalid exercise of delegated legislative authority
shall be instituted pursuant to this section, except to review an order entered pursuant to a
proceeding under s. 120.56, unless the sole issue presented by the petition is the constitutionality of

a rule and there are no disputed issues of fact."

West's F. S. A. § 120.68, FL ST § 120.68
Current through Chapter 472 and H.J.R. No. 1 and $.J.R. No. 2394 (End) of
2004 Second Regular Session of the Eighteenth Legisiature

Copr. © 2004 West, A Thomson business
END OF DOCUMENT

Copr. (C) 2004 West. No Claim to Orig. U.S. Govt. Works,
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THE STATE OF FLORTDA | | o
THE SCHOOL BOARD OF MONROE COUNTY, FLORTA

RANDY ACEVEDO,
Superintendent of Schools, formerly
JOHN PAGET, Supenntendent of Schools,

Petitioner,
V. DOAH Case No. 04-2060

DIANE HILL-SCOTT,

Respondent.

\_z\./-\__/\../\_/\.._/\._J\L,J\_/\_/\_/\_,_/

FINAL AGEN CY ORDER OF SCHOOL BOARD OF MONROE COUNTY

CA_ME ON FOR CONSIDER_ATION on this day before the School Board of Monroe
County, Flonda (the “Schosl Board”) ig the Reeommended Order entered October 25, 2004 (‘fhe
Recommended Order”) by Robert E. Meale, Admnnstratlve Law Iudge of the DlVlSlOn of

e Admmlstratwe Heanngs (’the “ALI ”) the record from the adm1mstrat1ve hearmoheld August 1 8

2004 apd the exeeptzons to the Recommended Order subiriitted by Respondent Dlane Hﬂl Scott

subrmtted t6 Momoe County Schools on November 8 and 9 ”()04 via facsnmle transnussmn

(the Exeeptlons”) After due eonmderamon of the Recommended Order, Respondent s |

Exceptions thereto the record of the admmmtratwe heanng oonducLed through the Depa.rtment
Admmstratlve Hearings, and any representatmns made at the regu]arly scheduled Schoel

Board me etmcr on November 16 2004, the Sehool Board acting by and thr.ough' 1ts mem‘oe_rs,

- takes the foﬂowmg action and enters the following ﬁnal order pursuant to F‘la. -St-at. §8 12@.569

and 120.57:

FINAL AGENCY ORDER - Page 1



1. The School Board £inds that the Exceptiens submitted bv Respondent do not
clearly indicate the disputed por‘tron 0f the Recommended Order by page number or paragraph,

* do not identify the iegal basis for the exception, or dé not include appropriate and specific
citatiorrs to the record. Therefore, the Schecl Board need not rule on any of the Exceptions.

2. However, to the extent that any of the Exceptions are properly raised and comply
with applicable law, the School Bo ard finds that they are without merit and shall be, and hereby
are, REJBCTED in their entirety.

3. The School Board finds that there is substantral competent evidence to support

the Recommended Order, mc]udmg all fmdlngs and conciusrons of the ALJ, and the.

recommended penalty of terrrurratrou
4 TheSChooi Board AD'OPTS AND RATIFIES the Recommended Order in its
- entirety, as the final agency order of the ScHool Board, including all ﬁndings of fact and all

conelu‘ﬂons of. law contained in the a,‘ftached Recommended Order, Whlch ﬁndmgs and

con(,luslons are’ separately stated. Such s sep arately stated findings of factﬂnd eonclusmns @f IaW—-

contained i in the Recommended Order shall be, a:ud hereby are, ADOPTED AND RATIFTED as
| the final agen'cy actiOn of the Sehoof Board z’md shall -constitute thesepa'rate findings of facr and

conclusions of law of the School B.o'ard in this matter.

5. The ReCIOMendedf Order is atiached hereto and méde 2 parr of this Final Agency
Order for all purpo'.ses'

6. The School Board acting by arrd throuch 1ts members ACCEPTS the
- 7' TECOmIMS =rrded pendltv contamed in me artached Reeomrnended Order recommenmm entry of a
final order ‘fermmatm;T ReSponaent Diane Hill-Scott’s employment with Momoe County
Schocels. |

FINAL AGENCY ORDER - Paoe 2



IT IS TEEREFORE ORDERED that Respondent Diane 4111 Scott shall be, and her
1s, terminated from her employment with Monroe {County Schools.

A copy of this final Order g hall be transmltted and filed with the agency clerk for the
Division of Administrative Hearmgs within 15 days from the date of this final Order,

DONE AND ENTERED this L dey of November, 2004, at Key West, Fi oridz

l}Q%:Mzaﬁﬁ)

Eileen Quinn, Chairperson
For the School Board -

cc: Randy Acevedo Supenmendent
Monroe County School Board
P.O.Box 1788
Key West, Florida

Daniel J. Woodnmg General Counsel
Department of Educatién - e
MIM4HMmgmB&Mmg”;f““ Tifff F;fm;;Q@m;;m;m$HMﬂ )
WS G Qi - _
Tallahassee, Florida 32399-0400

Ms. Diane Scott
P.O. Box 501586 : _
Marathon, Florida 33050 (via certified and regular maif)

Scott Slverson Esqg.

Scott C. Black, Esq.
Vemis & Bowling of the
Florida Keys, P.A.

81990 Overseas Highway
Iqlamorada Florida 33034

Clerk of-the Division of Administrative Hearings
The DeSoto Building - B

1220 Apalachee Park\afay

Tallzhessee, Plorida 32399-3060
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